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Background  
 

Arbitration is a form of dispute resolution. In arbitration, the parties to a dispute agree to present their 

case to one or more arbitrators who then render a final, and usually binding, decision to resolve the 

dispute. Clients often retain real estate valuation professionals (“Valuer” or “Valuers”) to provide 

services in arbitration matters as either arbitrators or expert witnesses.  

 

Both real estate valuation professionals and their clients would benefit from guidance concerning the 

following questions: 

 

 What services can a real estate valuation professional provide in an arbitration matter; and  

 

 What valuation standards and ethical rules, if any, apply to an arbitration matter?  

 

The Professional Standards and Guidance Committee (PSGC) developed a proposed Guide Note 

that provides guidance relating to arbitration and the above noted questions which can be useful for 

both valuation professionals and their clients.  The Preamble to the Appraisal Institute Code of 

Professional Ethics and Standards of Professional Appraisal Practice states that Guide Notes are not 

part of the Standards but provide guidance on how the Standards may apply to specific issues.  

 

The Board of Directors directed distribution of the proposed Guide Note as an Exposure Draft to 

Designated Members, Candidates, Practicing Affiliates and Affiliates for review and comment.  

 

If you have any comments on the Exposure Draft, please contact your elected Directors and/or send 

your comments via e-mail to guidenote@appraisalinstitute.org.  Comments sent to this e-mail 

address will be reviewed by the PSGC and compiled for distribution to the Board of Directors.  The 

deadline for submission of comments is July 5, 2016. 

 

The PSGC will consider the comments received and decide whether to recommend to the Board of 

Directors any revisions to the Exposure Draft. The Board will then consider whether to adopt the 

proposed Guide Note as presented in the Exposure Draft, to adopt a revision of the proposed Guide 

Note or take some other action. 

http://www.appraisalinstitute.org/ppc/ethics_standards.aspx
mailto:guidenote@appraisalinstitute.org
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TEXT 1 

 2 

Proposed Guide Note: Arbitration 3 

 4 

Introduction 5 

Real estate valuation professionals (“Valuer” or “Valuers”) are often retained to provide services in 6 

arbitration matters either as arbitrators or expert witnesses.1 Arbitration is a process in which the parties 7 

to a dispute agree to present their case to one or more arbitrators who render a final decision to resolve 8 

the dispute. 9 

 10 

When parties have a dispute, they often find themselves in litigation after one party sues the other. 11 

Parties and their attorneys are increasingly using methods to resolve disputes without going to trial. The 12 

Courts have encouraged the use of these alternate processes and have upheld arbitration awards. The 13 

use of arbitration is accepted by the parties to the dispute, their attorneys and the Courts because 14 

arbitration permits the parties to have more control over the resolution dispute procedure than if they had 15 

gone to trial, arbitrations are frequently less expensive and produce more timely results than litigation and 16 

issues arbitrated do not use time on crowded Court calendars.  17 

 18 

Arbitration is similar to a trial, but is a somewhat more flexible process where the parties can agree on 19 

procedure and on which issues to arbitrate. Arbitration hearings, which are conducted in conference 20 

rooms and not courtrooms, are less formal than a trial in that the rules of evidence may be considered but 21 

are not mandatory. As in a trial, written and oral evidence is presented, depositions are permissible and 22 

experts typically review and comment on the opposing expert’s report (this is typically labelled a “rebuttal” 23 

report in litigation and arbitration). Arbitration awards generally are binding and final, and can be vacated 24 

(overturned) by a court only on narrow grounds which are typically limited to lack of appropriate 25 

disclosure of conflicts by an arbitrator and awards made by the arbitrator(s) that go beyond the jurisdiction 26 

of the arbitrators. 27 

 28 

The decisions made by arbitrators are presented to the parties in documents called “awards,” and awards 29 

may offer a party relief in the form of monetary payment, other type of relief (for example, to compel or 30 

stop certain activities), or to resolve any question the lease or contract controlling the arbitration requires 31 

to be answered by arbitrators.  32 

 33 

The two most commonly used types of awards are: 34 

 35 

 “standard,” a statement of the amount of any relief granted, or type of relief if not monetary. A 36 

standard award is typically a short statement, with no explanation of the rationale for the result. 37 

 38 

 “reasoned,” according to the American Arbitration Association (AAA) commercial rules, means 39 

“a written explanation of the award.”2 These arbitration rules provide that a reasoned award is 40 

                                                      
1 This Guide Note is applicable to arbitrations conducted pursuant to US laws and rules of arbitration; it 

may or may not be applicable, in whole or part, to arbitrations conducted pursuant to laws and rules 

outside the U.S.  
2 Black’s Law Dictionary, Tenth Edition, defines “reasoned arbitration award” as “An arbitration award in 

which the arbitrators explain the rationale for their decision.” 
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permitted only when the parties request a written explanation of the award prior to the 41 

appointment of the arbitrator(s). A “reasoned award” is not an opinion of value communicated in 42 

an appraisal report; this is addressed below. 43 

 44 

What services can a real estate valuation professional provide in an arbitration matter, and what 45 

standards and ethical rules apply? 46 

 47 

What Does the Potential Client Expect? 48 

The first issue to be considered is the expectation of the potential client regarding the Valuer’s role in the 49 

process.  50 

 51 

The standards’ definitions of “valuer” and “appraiser” start with “One who is expected to…” On the basis 52 

of those definitions, “any potential client of [a Valuer] should be able to expect a certain level of 53 

professionalism from anyone representing himself or herself as an appraiser.”3 54 

 55 

USPAP Advisory Opinion 21 further explores this expectation and states “In summary, expectation [of the 56 

intended user] is the basis for determining when an individual providing a valuation service is acting as an 57 

appraiser.”4  The intent of the potential client controls the decision, and not the intent or preference of the 58 

Valuer. The client seeking a Valuer to serve as an arbitrator would do so because of a Valuer’s education,  59 

knowledge and independence, i.e. because of the expectation that the Valuer will be ”acting as an 60 

appraiser.”  61 

 62 

This concept is confusing because the USPAP discussion of ”acting as an appraiser” is often mistakenly 63 

thought by Valuers to be equivalent to ”does the individual have an appraiser designation or license?” or 64 

“is the individual providing an appraisal?” However, this fails to consider the standards’ definition of 65 

“appraiser” or “valuer” which address independence and competence rather than licenses or 66 

designations. 67 

 68 

USPAP defines “appraiser” as “one who is expected to perform valuation services competently and in a 69 

manner that is independent, impartial, and objective,”5 and “appraisal” as “the act or process of 70 

developing an opinion of value; an opinion of value.”6 When performing an appraisal, a Valuer develops 71 

and reports an opinion of value. 72 

 73 

Black's Law Dictionary defines "arbitrator” as “a neutral decision-maker who is appointed directly or 74 

indirectly by the parties to an arbitration agreement to make a final and binding decision resolving the 75 

parties’ dispute,” and “arbitration” as “a dispute-resolution process…” the result of which is an “award.”  76 

 77 

                                                      
3 The Appraisal of Real Estate, 14th Edition, Appraisal Institute, Chicago, IL, 2013, p. 2. 
4 2016-2017 USPAP Advisory Opinions, Advisory Opinion 21, “USPAP Compliance,” at lines 75-76, The 

Appraisal Foundation, Washington, DC. 
5 The SVP definition of “valuer” is virtually the same: “One who is expected to provide services in an 

unbiased and competent manner.” 
6 The SVP definition is virtually identical. 
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When serving as an arbitrator, a Valuer is rendering a final, generally binding decision to resolve a 78 

dispute and communicating that decision in a written, signed document called an “award.” The distinction 79 

is that the Valuer is “acting as an appraiser,” but not providing an appraisal or appraisal review opinion. 80 

Therefore, when “acting as an appraiser” and serving as an arbitrator, competency and ethical 81 

requirements must be met. But there are no applicable Standards or Standards Rules7 to comply with as 82 

appraisal or review opinions are not being provided by the Valuer. 83 

 84 

The next question to be addressed is the expectation of the potential client regarding the type of service 85 

the Valuer is being asked to provide. 86 

 87 

Are You Providing an Opinion or a Decision? 88 

The Valuer must clarify whether he or she is being engaged as a valuation expert witness or as an 89 

arbitrator.  90 

 91 

Confusion may arise as prospective clients sometimes use the words “appraiser” and “arbitrator” 92 

interchangeably, and the leases and other contracts setting forth the terms of the arbitration proceedings 93 

also use the terms as synonyms; it sometimes happens that the term “appraiser-arbitrator” is used and 94 

this term is by definition inaccurate, as a valuation professional can provide services as one or the other, 95 

but generally not both at the same time. The instances in which a Valuer might provide both value or 96 

review opinions and an arbitration award are established by statutes in certain jurisdictions or by the 97 

lease or other contract controlling the proceeding.   98 

 99 

The Valuer must clarify whether he or she is expected to provide valuation opinions or arbitral decisions 100 

in any given proceeding in order to competently develop and provide those opinions or decisions, as well 101 

as to properly identify which ethical rules and standards and laws or regulations are applicable.  102 

 103 

Which Tasks Are You Performing? 104 

Practitioners in different professions often use the same terms and phrases as Valuers but with different 105 

definitions and meanings. The clearest way to discern whether a Valuer is being considered as an expert 106 

witness or as an arbitrator in situations where the language is unclear, is to reach agreement with the 107 

prospective client on which services he or she is expected to provide in the course of the matter. Some 108 

long-term ground and net leases that describe arbitration procedures were drafted as far back as the 109 

1960s, when valuation terminology was not as specifically defined as it is now. 110 

 111 

If the prospective client is seeking a valuation expert witness in an arbitration, the Valuer would typically 112 

be expected to provide the following services: 113 

 114 

 Perform an appraisal pursuant to the requirements in the lease, contract or other document 115 

that sets forth the requirements for the arbitration that complies with applicable standards (if 116 

USPAP, Standard 1) 117 

 118 

                                                      
7 Thus, under the SVP, Standards A, B and C do not apply and under USPAP, Standards 1, 2 and 3 do 

not apply. 
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 Prepare a written report that typically will be exchanged with the opposing party and 119 

submitted to the arbitrator(s) and that complies with applicable standards (if USPAP, 120 

Standard 2) 121 

 122 

 If asked to prepare a “rebuttal” report, review and opine with regard to the opposing 123 

expert’s appraisal report (If USPAP, Standard 3, as “rebuttal” is the arbitration procedure 124 

term for “appraisal review”) 125 

 126 

 Present oral testimony at arbitration hearing (the controlling document or rules of arbitration 127 

may permit or require a deposition be taken of expert witnesses, in which case deposition 128 

testimony will also be provided) 129 

 130 

If the prospective client is seeking an arbitrator, the Valuer would typically be expected to provide the 131 

following services: 132 

 133 

 Interact with the parties and their counsel to establish the ground rules for the arbitration 134 

process 135 

 136 

 Conduct a preliminary hearing to clarify and confirm:  137 

 138 

o Issues to be arbitrated 139 

o Will award be reasoned or not  140 

o Number and length of briefs and reply briefs to be submitted 141 

o Dates for submissions and replies 142 

o Times for property visits by arbitrators and by experts (generally not at the same 143 

time). The arbitrator would likely not be focused on the same property 144 

characteristics as the expert valuation witness. 145 

o Location and length of the arbitration hearings, as well as how time is to be divided 146 

among the parties 147 

o General housekeeping issues for the hearings, including court reporter 148 

 149 

 Decide any pre-hearing issues (it is not unusual for the lease or other controlling document 150 

to be vague with regard to date of value to be determined, highest and best use 151 

requirements, property characteristics to be considered or not in the valuations, etc.) and 152 

prepare interim awards on these points 153 

 154 

 Conduct the arbitration hearings (Arbitrators are the triers of fact, or the “judge”) 155 

 156 

 Render a decision and write the final award, and do not develop and report an appraisal or 157 

appraisal review 158 

 159 

A Final Award is not an Opinion of Value 160 

One reason for the confusion in this area is that the decisions required from the arbitrators as described 161 

in the controlling documents often use the word “value” although the expectation is not that the arbitrators 162 

will perform an appraisal. This collision of common English usage and valuation terminology often causes 163 
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unintended results in arbitration awards if the arbitrators think they are to provide an appraisal opinion, 164 

albeit with a rather unusual scope of work, and so think they must comply with applicable reporting 165 

standards in writing the award. It is not unusual for a lease to require the arbitration panel to provide an 166 

award of “fair market value” or “fair market rent” of a specified ownership interest in an identified real 167 

property asset as of a specific date, and yet this is not expected to be, nor should it be, an appraisal 168 

opinion.  169 

 170 

The arbitration award sets forth an amount determined to be appropriate to settle the dispute based on an 171 

assessment of the evidence presented in the arbitration and the terms of the lease or other controlling 172 

documents. The final award does not communicate what the arbitrators might determine the market value 173 

of the asset to be if they had individually or collectively performed an appraisal.   174 

 175 

Which ethical rules and standards must Valuers follow? 176 

When providing expert valuation opinions, a Valuer must comply with: 177 

 178 

 Appraisal Institute Code of Professional Ethics (CPE) 179 

 SVP or USPAP: 180 

o SVP 181 

 Standard A (when value opinions are provided) 182 

 Standard B (when rebuttal (review) opinions are provided) 183 

 Standard C 184 

o USPAP 185 

 Ethics Rule 186 

 Competency Rule  187 

 Record Keeping Rule 188 

 Scope of Work Rule 189 

 Jurisdictional Exception Rule8 190 

 Standard 1 (when value opinions are provided) 191 

 Standard 2 (when value opinions are provided) 192 

 Standard 3 (when rebuttal (review) opinions are provided) 193 

 Certification Standard 194 

 195 

When serving as an arbitrator, a Valuer must comply with: 196 

 197 

 If “acting as an appraiser”: 198 

o Appraisal Institute Code of Professional Ethics (CPE) 199 

o USPAP 200 

 Ethics Rule 201 

 Competency Rule  202 

 Jurisdictional Exception Rule9 203 

                                                      
8 Although the Jurisdictional Exception Rule applies, there have been no reported instances where 

applicable arbitration laws or regulations created such an Exception. 
9 Although the Jurisdictional Exception Rule applies, there have been no reported instances where 

applicable arbitration laws or regulations created such an Exception. 
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 204 

 If not “acting as an appraiser” (valuer), valuation standards and the CPE do not apply.10 205 

 206 

Are there any arbitration laws or regulations that would apply to Valuers? 207 

Every state has adopted an arbitration law, and either that law or The Federal Arbitration Act, US Code, 208 

Title 9 is likely applicable to any given arbitration. These laws address the requirements of arbitrators and 209 

not the requirements of those presenting testimony in an arbitration. The Federal and state laws are very 210 

similar in most respects, and set forth the ethical duties of the arbitrators, including the requirements for 211 

disclosure of potential conflicts of interest. The disclosure requirements are much broader than those 212 

required when a Valuer is performing appraisal or appraisal review services. Therefore, Valuers must 213 

learn which laws or regulations apply and comply with all disclosure requirements which generally include 214 

a duty to investigate potential conflicts arising from relationships of immediate family members and 215 

members of the arbitrator’s household. The laws also typically provide a maximum number of days for 216 

these disclosures.  217 

 218 

The road map for Valuers providing either expert valuation opinions or arbitration decisions is typically 219 

contained in the lease or other contract stipulating that arbitration is to be used to resolve specified 220 

disputes.  221 

 222 

The following examples are based on actual lease provisions. Typically, the parties and attorneys know 223 

whether they are seeking Valuers to provide appraisal opinions or arbitration decisions; however, the 224 

language in the controlling leases is often unclear and the language used by potential clients in the retention 225 

process is often equally imprecise. Examples of commonly encountered imprecise language follow.  226 

 227 

Baseball11 example #1 228 

Lease: Minimal Annual Rent shall be determined by appraisal. Each party appoints an appraiser and a 229 

third is selected by the process described in the lease. The party-selected appraisers will exchange 230 

appraisal reports with one another and submit their reports to the third appraiser. The third appraiser will 231 

choose the most reasonable of the two appraisals within 10 calendar days. “The third appraiser’s decision 232 

on which appraisal is the most reasonable will be final and binding on the parties, and will be based solely 233 

the [third] appraiser’s review of the two appraisals” 234 

 235 

Service provided: Appraisal by the party-selected appraisers serving as valuation experts and appraisal 236 

review by the third. Standards A and C (SVP) or Standards 1 and 2 (USPAP) are applicable to the party-237 

selected Valuers’ work and Standards B and C (SVP) or Standard 3 (USPAP) apply to the work of the 238 

third arbitrator. 239 

 

 

 

                                                      
10 A Valuer may be retained due to knowledge based on a different profession such as broker, leasing 

agent, property manager, etc., or retained as a non-neutral arbitrator.  
11 Baseball arbitration (typically where the arbitrator selects the amount or opinion presented by a party or 

expert witness) is becoming more frequently used as it is often a less expensive form of arbitration.  
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Baseball example #2 240 

Lease: Renewal FMRV (fair market rental value) is to be determined by each party selecting a real estate 241 

professional with at least 10 years’ experience in the property type at the relevant location and the 242 

selected Qualified Professionals shall each submit a memorandum to the third arbitrator, copy the 243 

landlord and tenant. Further evidence is to be presented at the arbitration hearing in the form of oral 244 

testimony and opening and closing arguments of counsel for each party. After the close of the arbitration 245 

hearings, the third arbitrator “shall choose the estimate set forth in either Landlord’s or Tenant’s  246 

memorandum, whichever the third arbitrator believes most accurately reflects the fair market rental value 247 

of the Premises in accordance with Article xxx for the subject term…., and such choice shall be binding 248 

on Landlord and Tenant.” 249 

 250 

If all three Qualified Professionals are Valuers, services provided: 251 

 252 

1. Each of the two party-selected Valuers will be performing appraisals to determine fair market 253 

rental value using the definition contained in the lease, and communicating those opinions in 254 

reports that must comply with applicable valuation standards. The fact that the lease implies 255 

that all three Qualified Professionals are arbitrators does not change the fact that the two party-256 

selected Valuers are providing value opinions. Further, the fact that the lease labels the 257 

appraisal report as a “memorandum” does not change the fact that Standards A and C (SVP) or 258 

Standards 1 and 2 (USPAP) apply to the development and communication of the opinions.) 259 

  260 

2. The description of the duties to be performed by the third Qualified Professional (consider 261 

evidence presented in the appraisal reports prepared by the valuation experts other plus the 262 

oral testimony and arguments) indicates that this Valuer is serving as an arbitrator and not 263 

providing value opinions. This arbitrator decides the amount that represents “fair market rental 264 

value” as defined and described in the lease. The arbitrator does not perform an “appraisal” or 265 

an “appraisal review” as defined in standards, but makes a decision based solely on the 266 

evidence presented and prepares a written award presenting that decision. 267 

 268 

Three-person panel example 269 

Lease: “Arbitration and Appraisal. The arbitration of disputes or appraisal of value…The party desiring 270 

such arbitration or appraisal shall…appoint a disinterested person with recognized competence in the 271 

field involved as one of the arbitrators or appraisers…and such three arbitrators or appraisers shall as 272 

promptly as possible determine such matter…Landlord and Tenant shall each be entitled to be 273 

represented by counsel at the arbitration or appraisal and to present evidence and argument to the 274 

arbitrators or appraisers. 275 

 276 

Service provided: It depends on whether the parties have agreed to an appraisal or arbitration scenario 277 

as this clause appears to apply to either dispute resolution process. The typical result of this type of 278 

clause is that an arbitration is conducted, with each party presenting valuation and other experts to a 279 

three-person arbitration panel that considers all written expert and rebuttal reports plus oral testimony, 280 

exhibits and legal arguments presented at the arbitration hearing. The services provided by Valuers in 281 

that situation are: 282 

 283 
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1. The Valuers retained as experts will develop opinions of value and submit reports as well as 284 

review the report(s) of the opposing valuation expert. The review opinions are typically 285 

presented in a report labeled as a rebuttal report; however, Standards B and C (SVP) or 286 

Standard 3 (USPAP) are applicable to those review opinions and reports. Standards A and C 287 

(SVP) or Standards 1 and 2 (USPAP) are applicable to the value opinions and reports. 288 

 289 

2. The Valuers retained to serve as arbitrators will consider the written and oral evidence 290 

presented and arrive at a decision presented in writing in the form of an arbitration award. This 291 

is an arbitration award even if the award contains the word “value;” the award is not an 292 

appraisal report and the decision is not an opinion of value developed in compliance with 293 

valuation standards.  294 

 295 


