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AN ARBITRATION IS

• A dispute resolution process that avoids litigation

• Typically binding

• Procedures set forth in agreement, lease, law

• Different from mediation

AN ARBITRATOR IS
• The finder of fact

• Typically an independent neutral

The term “arbitration” and “arbitrator” are often used with 
various meanings
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CONFUSING LANGUAGE IN 
LEASES

• Controlling lease may pre-date current usage

• Drafters of leases not sensitive to valuation terminology

• Drafters of leases not sensitive to valuation definitions

• Drafters of leases not familiar with valuation standards
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Renewal FMRV (fair market rental value) is to be determined by each 

party selecting a real estate professional with at least 10 years’ experience 

in the property type at the relevant location and the selected Qualified 

Professionals shall each submit a memorandum to the third arbitrator. 

Further evidence is to be presented at the arbitration hearing in the form 

of oral testimony and opening and closing arguments of counsel. The third 

arbitrator “shall choose the estimate set forth in either Landlord’s or 

Tenant’s  memorandum, whichever the third arbitrator believes most 

accurately reflects the fair market rental value of the Premises in 

accordance with Article xxx
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LEASE LANGUAGE

If the market value set forth in the two appraisals are apart by more 
than ten percent, then the two Qualified Appraisers shall select a 
third Qualified Appraiser to serve as Arbitrator, who shall determine 
(from only the two written appraisals) which of the two appraisals 
of the Qualified Appraisers is closest to the market value and that 
the appraised valuation shall be determined to be the market value.
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LEASE LANGUAGE

The function and authority of the Impartial Person shall by only 
as herein provided, and he shall not act as an arbitrator or 
appraiser.
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Arbitration and Standards

• USPAP

• U.S. state certification

• Advisory Opinion 21

• Other standards

• AI CPE
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When does USPAP apply?

The following discussion provides a 
framework for answering this question 
for any type of service, not just 
arbitration.
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AO 21
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When does USPAP apply?

USPAP applies when acting as an appraiser
or performing services as an appraiser

If not, USPAP does not apply.
Appraisal practice = 

services performed by appraisers
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What does “acting as an appraiser” mean?

USPAP definition of appraiser:

One who is expected to perform 
valuation services competently and in a 
manner that is independent, impartial 
and objective.
(USPAP, 2016-17 edition, lines 27-28)
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What does “acting as an appraiser” mean?

One who is expected to perform valuation 
services competently and in a manner that is 
independent, impartial and objective.
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What does “acting as an appraiser” mean”?

One who is expected to perform valuation 
services competently and in a manner that is 
independent, impartial and objective.

13



What does “acting as an appraiser” mean?

Competently: With expertise, related to 
valuation

Independent, impartial and objective: 
Without bias
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What does “acting as an appraiser” mean?
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Two key qualities of an 
appraiser:

1. Valuation expertise, 
and

2. Lack of bias



What does “acting as an appraiser” mean?

One who is expected to perform valuation 
services competently and in a manner that is 
independent, impartial and objective.
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What does “acting as an appraiser” mean?
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Client expectation is key.

Client has the 
expectation because you 
created it.



What does “acting as an appraiser” mean?

One who is expected to perform 
valuation services competently and in 
a manner that is independent, 
impartial and objective.
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What does “acting as an appraiser” mean?

Valuation services: Services pertaining to 
aspects of property value.

Comment: Valuation services pertain to all 

aspects of property value and include services 
performed by both appraisers and others.

(USPAP, 2016-17 edition, line 132)

Not just services provided by appraisers

Not just valuation (appraisal)
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What does “acting as an appraiser” mean?

One who is expected to perform valuation 
services competently and in a manner that 
is independent, impartial and objective.
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Important takeaways:

• You are “acting as an appraiser” because the 
client believes you: (1) have valuation 
competency and (2) will be unbiased.

• Non-appraisers provide valuation services.

• Appraisal practice = valuation services provided 
by appraisers. (USPAP = Uniform Standards of 
Professional Appraisal Practice.) 21



Important takeaways:

Appraisal practice includes appraisal, 
appraisal review, and “other.”

• Appraisal = opinion of value.

• Appraisal review = opinion of quality of 
another appraiser’s work.

• Other = ?

• All fall under USPAP.
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Applicable parts of USPAP:

When the service includes an appraisal:

• Definitions

• Preamble

• Ethics Rule

• Record Keeping Rule

• Competency Rule

• Scope of Work Rule

• Jurisdictional Exception Rule

• Standards 1,2 (real property)
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Applicable parts of USPAP:

When the service includes an appraisal review:

• Definitions

• Preamble

• Ethics Rule

• Record Keeping Rule

• Competency Rule

• Scope of Work Rule

• Jurisdictional Exception Rule

• Standard 3 
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Applicable parts of USPAP:

When the service includes “other”:

• Definitions

• Preamble

• Ethics Rule

• Competency Rule

• Jurisdictional Exception Rule
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Applicable parts of USPAP:

If NOT acting as an appraiser:

• USPAP doesn’t apply, but

• Don’t misrepresent your role.
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USPAP and Arbitration:

Applying the foregoing model to arbitration 
work….

• Acting as an appraiser? 

• If no, USPAP does not apply

• If yes, what parts of USPAP apply?
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USPAP and Arbitration:

• Acting as an appraiser? 

• If no, USPAP does not apply

Rare

• If yes, what parts of USPAP apply?
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USPAP and Arbitration:

• Acting as an appraiser? 

• If no, USPAP does not apply

• Rare

• If yes, what parts of USPAP apply?

It depends on the tasks you’re performing

30



USPAP and Arbitration:

• An appraiser might be engaged in 
arbitration as:

A valuation expert witness, or

An arbitrator
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USPAP and Arbitration:

Typical tasks of an appraiser engaged as a 
valuation expert witness:

• Perform appraisal pursuant to requirements of lease, contract 
or other document

• Prepare written appraisal report that will be exchanged with 
opposing party and submitted to arbitrators

• Asked for “rebuttal”, or comment on the appraisal prepared 
for the opposing side (= appraisal review)

• Present oral testimony at arbitration hearing

 Applicable parts of USPAP:  Definitions, Preamble, Ethics Rule, Record Keeping 
Rule, Competency Rule, Scope of Work Rule, Jurisdictional Exception Rule, 
Standards 1,2,3

32



USPAP and Arbitration:

Applicable parts of USPAP when appraiser is 
engaged as a valuation expert witness:

• Definitions

• Preamble

• Ethics Rule

• Record Keeping Rule

• Competency Rule

• Scope of Work Rule

• Jurisdictional Exception Rule

• Standards 1,2 (if real property appraisal include)

• Standard 3 (if appraisal review included)
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USPAP and Arbitration:

Typical tasks of an appraiser engaged as an 
arbitrator:

• Interacting with parties and counsel to establish ground rules 
for process

• Conduct preliminary hearing to clarify and confirm issues to 
be arbitrated, whether award will be reasoned, number and 
length of briefs and reply briefs to be submitted, dates for 
submission and replies, times for property visits, location and 
length of arbitration hearings, general housekeeping issues

• Decide any pre-hearing issues and prepare interim awards

• Conduct arbitration hearings

• Render a decision and write final award
 Applicable parts of USPAP:  Definitions, Preamble, Ethics Rule, Competency Rule, 

Jurisdictional Exception Rule
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USPAP and Arbitration:

Applicable parts of USPAP when appraiser is 
engaged as an arbitrator:

• Definitions

• Preamble

• Ethics Rule

• Competency Rule

• Jurisdictional Exception Rule
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Important takeaways:

A final award is not an 
opinion of value
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Important takeaways:

• A final award is not an opinion of value.

• Arbitration processes can vary.

• To answer the question, “Does USPAP apply?” 
first determine if you are “acting as an 
appraiser.” Then determine the nature of the 
service or types of tasks involved.
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USPAP and Arbitration:

Typical tasks of an appraiser engaged as an 
arbitrator:

• Interacting with parties and counsel to establish ground rules 
for process

• Conduct preliminary hearing to clarify and confirm issues to 
be arbitrated, whether award will be reasoned, number and 
length of briefs and reply briefs to be submitted, dates for 
submission and replies, times for property visits, location and 
length of arbitration hearings, general housekeeping issues

• Decide any pre-hearing issues and prepare interim awards

• Conduct arbitration hearings

• Render a decision and write final award
 Applicable parts of USPAP:  Definitions, Preamble, Ethics Rule, Competency Rule, 

Jurisdictional Exception Rule
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We can do this!

• Legal knowledge not needed

In fact, it can get in the way…

• Common sense and logic prevail

• Take cues from others

• Webinars from arbitration organizations and Bar 
associations
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Practice Tip: Conflicts 
Disclosure

• Generally broader than disclosure for appraisal 
or review assignments

• Timing of disclosure may be controlled by statute

• Disclose, Disclose, Disclose
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Control the Room

• The arbitrator is the trier of fact

• Attempts to intimidate

• Attempts to confuse

• Attempts to show arbitrator not knowledgeable
• “agreed” or “upheld” v “sustained”
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Preliminary Hearing

• Clarify and confirm issues to be arbitrated

• Type of award

• Number and length of briefs and reply briefs  

• Dates for submission and replies

• Times for property visits

• Who attends

• Location and length of arbitration hearings

• Acceptable exhibits

• General housekeeping issues
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SCHEDULING ORDER
 

SCHEDULE 

EVENT DATE

Exchange expert reports October 8, 2014

Exchange stipulations of uncontested facts 

(parties only) October 15, 2014

Exchange rebuttal reports October 18, 2014

Exchange  witnesses disclosure & proposed 

exhibits (non-demonstrative) (parties only) October 22, 2014

Deliver to Panel jointly prepared, consolidated 

list of Joint Exhibits October 24, 2014

Deliver to Panel agreed Stipulation of 

uncontested facts October 24, 2014

Exchange pre-hearing briefs (1) October 24, 2014

Exchange demonstrative exhibits (parties only) October 28, 2014

Evidentiary Hearings (2) October 30, 31, November 5,6,7,10,11,12

Exchange post-Hearing briefs (3) November 19, 2014

Arbitrators' decision November 26, 2014  43



INTERIM AWARDS

After reviewing the Motion submitted by Tenant and the reply 
submitted in response by Landlord, the Panel met by telephone 
on October 18, 2014 and rules as follows.

Landlord may present the testimony of the lay witnesses 
identified in Disclosure of Lay Witnesses dated October 14, 
2014. However, any testimony proffered by any lay witness that 
is determined by the Panel to be expert opinion(s) shall be 
stricken from the record. 

Briefs are limited to 10 pages. This limit includes all exhibits, 
addenda, and other attachments or related items submitted in 
conjunction with the brief.
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THE ARBITRATION HEARING

• Decisions on admissibility of evidence

• Impartiality of arbitrator

• Allocation of time

• Questioning of witnesses

• Requests of counsel

• Attentiveness
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FINAL DECISION and AWARD

• Post-hearing briefs

• Sole arbitrator v Panel

• Type of award

• Timing of award

• Paying the arbitrator
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Practice Tip:

WHAT’S IN MY WORKFILE?
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QUESTIONS
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